The article is devoted to the contractual models designed to formalize the legal relationship between the clearing participants (parties to the original derivative transaction) and the central counterparty ("CCP"). The authors deal with
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One of the main problems of the legal regime governing derivative transactions is the mechanism for their performance. On the one hand, this is because russian legislators are traditionally cautious towards acknowledging the legal effect of obligations arising out of so-called aleatory transactions, and are conscious of the high risk of non-performance of such contracts, which are not secured by a traditional set of collateral due to their economic mission.
1 indeed, a derivative transaction usually represents a mass financial product, which leads to its standardization. the existence of additional manners of collateralization in such a transaction is closely connected to the creditworthiness of third parties (surety, independent guarantee) or the economic assessment of the entity acting as a collateral (pledge, for instance) provided by one of the parties to a transaction, but this significantly increases the so-called counterparty risk. this does not always correspond to the initial intentions of the parties -for instance, to use derivative transactions to hedge the risks of other contracts.
One of the mechanisms designed to advance the "enforceability" of derivatives is central clearing. the idea is that certain types of derivative transactions are performed with the assistance of a special financial intermediary named a "central counterparty. " 2 the central counterparty's function is to release the parties to a derivative contract from risks connected with the paying capacity of the debtor, as after an obligation with a certain content becomes effective, the central counterparty "replaces" the debtor for the creditor and the creditor for the debtor respectively. usually, such a case is described as the termination of the principal obligation under a derivative transaction and its replacement by two other creditor-debtor relationships, identical in content. in these two new relationships, the central counterparty represents a debtor (in one of the obligations) and a creditor (in the other obligation), so that on the outside it appears as if the debtor in the original obligation, instead of performing the obligation to the initial creditor, transfers what he owes to a third party, a special intermediary, which in turn transfers the same to the previous creditor. And it is essential that this intermediary demands performance from the original debtor as a creditor in a new separate obligation, which is identical in content to the initial obligation under the derivative transaction. equally, the original creditor demands performance from the intermediary as if from a new debtor (on a new basis) since the first obligation disappears and is replaced by two separate ones, "mirror-like" in content.
such a model reduces the traditional counterparty risk in contractual relationships as each party to a derivative transaction is opposed by a professional participant specializing in the fulfillment of such contracts. Needless to say, the central counterparty will only perform its role if it is a sufficiently stable trader and possesses assets which will cover the liabilities it owes to parties to these transactions. it is also essential for it to possess effective ways of enforcing its claims, or it is destined to be an "eternal debtor" in derivative obligations. 4 the Principles for Financial Market infrastructures, issued by the same committee 8 years later, have maintained a similar approach. 5 the first document specifically states that central counterparties should act on the basis of a stable legal concept of transfer of a derivative transaction to clearing (see, e.g., sec. 4 "recommendations"). two models are suggested for this purpose: novation and so-called "open offer." under iOsCO terminology the first of these models means "a process through which the original obligation between a buyer and seller is discharged through the substitution of the central counterparty as seller to buyer and buyer to seller, creating two new contracts" (see Annex 3: Glossary to the aforementioned recommendations). the so-called "open offer" in the sense of the recommendations implies that the central counterparty makes an "open offer" to market participants to act as a counterparty in derivative transactions. As a result, it is interposed directly and immediately between participants at the time that the terms and conditions of the transaction are agreed upon. in this case, essentially no original obligation occurs between the parties. On the outside, it looks like they have initially agreed on the terms and conditions of a future derivative through an 3 Gregory 2014, at 28-29. 4 recommendations for Central Counterparties (Bank for international settlements, November 2004) (Jan. 8, 2018) , available at http://www.bis.org/cpmi/publ/d64.pdf. 5 Principles for Financial Market infrastructures (Bank for international settlements, April 2012) (Jan. 8, 2018) , available at http://www.bis.org/cpmi/publ/d101a.pdf.
intermediary, which has led to the formation of two "mirror-like" obligations between the latter and two market participants (see Annex 3: Glossary and sec. 4.1.2 of the recommendations).
the Principles for Financial Market infrastructures 2012 also recommend that states use the mechanisms of novation or "open offer," the descriptions of these two mechanisms being almost identical to those specified in the 2004 recommendations.
6 in the meantime, the iOsCO's approach is more flexible in this document: in particular, it highlights that the mechanism of "transfer" of a derivative to clearing may differ from one jurisdiction to another, "analogous legally binding arrangements" and "similar legal devices" being admissible mechanisms as well. the reason for such flexibility is evidently the idea that the main purpose of national legal systems is to ensure that the system of measures ensuring the performance of obligations connected with the central counterparty works smoothly (see sec. 3.1.9 and further). Not surprisingly, a more recent edition of the "roadmap" on the optimization of regulation in the derivative market intentionally left this issue to the national legislator's discretion. As an example, it states that legal succession may be used to transfer the contract to the central counterparty (see the reference to sec. 3.1.8).
the documents described above caused a well-known discordance of opinions within the professional debate concerning the most favorable legal form of structuring relations between a financial intermediary and the parties to a derivative transaction. the situation was complicated by the fact that the aforementioned documents did not provide for any information or clarification in this respect. it comes as no surprise that legal acts somehow inspired by these recommendations also avoided the issue. For instance, eu regulation No. 648/2012 of the european Parliament and Council of 4 July 2012 on OtC derivatives, central counterparties and trade repositories (better known as eMir (european Market infrastructure regulation)), which contains detailed provisions on the internal structure and organization of activity of the central counterparty, only mentions cursorily that a derivative contract may be "entered into or novated." 8 the well-known dodd-Frank Act 9 adopted on 21 October 2010 in the usA (which entered into force on 15 July 2011), in its title vii, which is dedicated to a detailed reorganization of over-the-counter derivative market, leaves this issue to the discretion of market participants. the Act states that a derivative transaction "shall be submitted" to a central counterparty for clearing 6 See secs. it is thus important to consider the advantages and disadvantages for russia's legal system of transferring derivatives to central clearing.
Transfer of a Derivative Transaction to a Central Counterparty Through Novation
One cannot say that russia's legislation completely avoids the problem of transferring contracts by the party to it to central clearing. According to Art. 4(12) of the Federal law of 2 February 2011 No. 7-FZ "On Clearing and Clearing Activities" (hereinafter Clearing Law), clearing rules may cover situations when an obligation (obligations) existing between the parties to the contract made without the participation of the central counterparty shall be terminated through their replacement by a new obligation (obligations) between each party of the said contract and the central counterparty. At the same time, this new obligation (obligations) must provide for the same subject-matter and the same manner of performance as the original contract made without the participation of the central counterparty.
Based on the literal meaning of the law, it seems that the replacement of the existing obligation by a new one between each party to the contract and a third party must proceed as a result of the termination of the initial relationship between the parties to a derivative contract. however, it should be noted that the mechanism of this replacement of an obligation existing between the parties to clearing by a new obligation, between each of them and a central counter party, provided by Art. 4(12) of the Clearing Law, lacks research in russian literature.
For instance, Pavel soloviev only notices that on the over-the-counter derivative market contracts are made with a central counterparty on a bilateral basis. After the terms and conditions of the contract are agreed upon, it is transferred (through novation or other mechanism depending on jurisdiction) to a central counterparty. this means that the contract initially agreed upon between two contractors is replaced by two "mirror-like" contracts -between a central counterparty and each party to the initial contract. in order to analyze the termination of obligations out of a derivative transaction in novation terms, it is necessary to refer to current legislation.
According to Art. 414 of the Civil Code of the russian Federation, novation is understood as a ground for termination of an obligation implying the replacement of the initial obligation existing between two parties with another obligation between the same parties. unless otherwise agreed between the parties, novation terminates any additional obligations.
the following features of novation have been pointed out by court practice: -it is the parties to the initial transaction who are entitled to replace the subjectmatter and undertake new obligations terminating the legal effect of the initial ones 
13
-novation implies a change in the type of obligation (replacement of a loan obligation with issuing a bill, replacement of an obligation to transport goods with a custody obligation, replacement of a bill obligation with an obligation to hand over goods and so on) 16 ; -novation only terminates an obligation when the agreement to replace the initial obligation with a new one meets all legal requirements, i.e., it is made in an appropriate form, the parties have agreed all the major conditions of the obligation and the transaction is valid 17 ; -the term of the novation agreement providing for the additional obligations of the pledger connected to the initial obligation to remain in force will be null and void 18 . 1. it should be noted that the above features of novation do not correspond completely to those proposed by the legislator to replace a derivative obligation by two "mirror-like" obligations between the clearing participants and a central counterparty. Firstly, novation implies the replacement of the initial obligation with a new one between the same parties. On the contrary, according to Art. 4(12) of the Clearing Law the obligation(s) existing between the parties to the contract made 16 without the participation of the central counterparty, is (are) terminated by their replacement with a new obligation (new obligations) between each of the parties of the said contract and the central counterparty, i.e., a third party. in other words, clearing changes the parties to the initial contractual obligation.
however, as is noticed in the literature, the essence of novation is that such an agreement is valid only for the parties involved. in particular, this logic is implied in the idea that collateral provided by a third party cannot be reserved for the purposes of a new obligation, which has arisen on the basis of the previous contract.
19 thus, the construction provided by the Clearing Law can be treated at best as a mixed contract. this is inappropriate for legal analysis as in general, under any qualification resulting from the above replacement, no new obligation between clearing participants arises (see below).
2. secondly, novation by its nature implies passage to an obligation of another type as compared with the initial one. 20 For instance, the previous version of the Civil Code of the russian Federation specified that novation implies another subject matter or manner of performance (novation). As stated by the drafters of amendments to the Civil Code of the russian Federation, the previous wording used to confuse the reader since the parties to the contract could change the manner of performance as well as the subject-matter within the existing obligation by changing the contract. this is why the new wording of Art. 414 of the Civil Code of the russian Federation (which mentions replacement of one obligation with another one) is designed to highlight that the new legal relationship must be different to the initial one. however, according to Art. 4(12) of the Clearing Law it is the replacement of one party to the contract with a central counterparty that serves as a ground for termination of the initial obligation, 22 and this does not provide for the change in the essence of the initial relationship: "the new relationship(s) must provide for the same subject matter and the same manner of performance" (Art. 4(12) of the said act). this means that in theory, the transfer of a transaction to the central counterparty should not change the essence of the obligation. Otherwise, the initial creditor will not obtain the expected consideration (in case of actual delivery) or it will hinder the multilateral clearing procedure for the central counterparty.
3. thirdly, the legal literature notes the derivative nature of a relationship which has arisen, as a result of novation, out of the initial obligation. should the novation agreement be rendered void, the initial relationship remains effective. 23 Obviously, the general consequences surrounding the invalidity of transactions are not intended to cover the declared specificity of clearing relationships.
As is clear from the Civil Code of the russian Federation, the main consequence of holding a transaction invalid (unless otherwise prescribed by law) is bilateral restitution (mutual restitution) (Art. 167 (2) relevant transaction. the consequences of invalidity may also include prohibition of restitution, compensation for real damage, compensation for losses and others. 24 however, the consequences of invalidity of a contract made with the central counterparty are defined differently by the Clearing Law, and the obligation in this situation is terminated in the above manner. in the presence of interconnected contracts and in the absence thereof the law (Art. 14 of the Clearing Law) expressly excludes the implication of restitution where the contract made with the central counterparty is invalid. the only way of protecting civil rights provided by the Law is compensation for the losses (and only if the person knew, or ought to have known, that the contract was invalid and intentionally or negligently failed to act properly in connection with this awareness of the invalidity of the contract).
25 whether it should be considered that Art. 14 of the Clearing Law is lex specialis in relation to the Civil Code of the russian Federation and that the initial relation "resurrects" is a disputable matter. there appear to be two ways of interpreting this. in particular, it may hypothetically be concluded that in the case of invalidity of the transfer of an obligation to the central counterparty, the initial obligation between clearing members does not arise again since the Clearing Law provides for special rules on this issue.
4. Besides, it should be taken into consideration that russian doctrine and court practice negatively treat the conclusion of novation agreements before the obligation, which the parties intend to terminate in the future, has arisen. this issue will inevitably appear provided that the transfer of the initial transaction to the central counterparty is exercised on the basis of some framework agreement between the clearing members and the central counterparty.
the possibility of incorporating automatic novation of the debt, in the case of improper performance or non-performance of the obligation by the debtor, into the main contract is not obvious. there are two opposite approaches in the literature. On the one hand, scholars point out that the "advance" formation of a novation agreement is possible because:
Firstly, Art. 414 of the Civil Code of the russian Federation does not specify whether the novation agreement may be formed before the debt arises (for instance, supply agreement) or only after it has arisen. secondly, one of the fundamental principles of civil law states that individuals and legal entities are free to establish their rights and obligations on the basis of a contract and to determine any conditions of the contract which do not contradict the law (Art. 1(2) of the Civil Code of the russian Federation).
thirdly, by virtue of Art. 421(3) the main contract should be considered as a mixed contract. it comprises elements of various contracts: the main contract and the obligation, omitted in the legislation, that is connected with the automatic novation of a pecuniary obligation into the loan in the case of non-performance of the former within a certain time.
On the other hand, the protective function of novation is notable and the impossibility of incorporating this construction into the main contract before the debt has arisen is clear. Moreover, novation differs from another ground of termination of obligations -break-up fee -in that the legal effect of novation occurs right after the parties have reached an agreement but not at any other moment.
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As for court practice, it rather denies 27 than admits 28 the possibility of incorporating into the main contract a condition providing for automatic novation. Court practice also highlights the impossibility of incorporating a condition concerning future novation through a suspensive condition in a transaction (Art. 157(1) of the Civil Code of the russian Federation) in respect of which it is not clear whether this condition will occur or not, since the debtor's omission, connected with its failure to pay the creditor, cannot be considered as such a condition. terminates all additional obligations unless otherwise provided for by the agreement. in addition, if collateral in a derivative transaction has been provided by a third party, then, according to p. 6 of the informational Letter of the Presidium of the supreme Arbitration Court of the russian Federation of 21 december 2005 No. 103, 30 a novation agreement condition, which may provide for additional obligations of a third party which is not a debtor, shall be considered invalid. thus, in viewing the transfer of a derivative transaction to a centralized clearing in terms of novation, there will be no a priori transfer of collateral mechanisms to a new party (the central counterparty).
6. to sum up the analysis of transfers of a derivative transaction to a centralized clearing through novation, it should be noted that such a transfer leads to the creation of two obligations but not one. Court practice is silent about the possibility of concluding such agreements. this allows for the interpretation of the discussed agreement between clearing participants and the central counterparty as a mixed or non-defined contract. however, the risk exists that courts may consider such agreements from the point of view of unlawful transactions (Art. 168 of the Civil Code of the russian Federation), since Art. 414 of the Civil Code of the russian Federation expressly provides for the replacement of one obligation with only one other obligation.
taking into account the above, one more important conclusion should be made. A novation agreement only binds the parties to the initial obligation, who have an exclusive power to make such an agreement. A novation agreement is by nature a manner of terminating obligations by the parties' agreement. this is why the termination of an obligation by the will of two parties and the simultaneous "accession" to this obligation by a third party (the central counterparty) is impossible due to the very construction of novation.
we may certainly try to interpret the transfer of a transaction to the central counterparty as a mixed contract construction (Art. 421(3) of the Civil Code of the russian Federation), which includes features of several contracts of a different nature, or a non-defined contract.
But what kind of contracts will such a mixed contract display features of? the transfer of a derivative transaction to centralized clearing in this case will theoretically look like this: agreement on termination of the original derivative transaction and simultaneous agreement on the establishment of two mirror-like obligations with the same subject matter as the initial derivative transaction. Neither the former, nor the latter are directly regulated by civil law (whereas the existence of the former is assumed by the general provisions of the Civil Code of the russian Federation, the latter is only mentioned in the Clearing Law without any details of the regime of such an agreement). thus, the application of Art. 421(3) of the Civil Code of the russian Federation as a justification of the existence of such a construction seems unacceptable. On the other hand, it seems like in this case such an agreement should be construed as non-defined.
indeed, Art. 421(2) of the Civil Code of the russian Federation specifies that the parties may conclude an agreement provided for by laws or other regulations as well as an agreement which is not provided for by such laws or regulations. rules on particular types of contracts provided for by laws or other regulations shall not apply to contracts not provided for by laws or other regulations in the absence of the characteristics specified in part 3 of this Article. this, however, does not exclude the possibility of applying rules on the analogy of law (Art. 6(1)) to certain relationships between the parties to the contract. however, it follows from this rule that the risk of applying rules regulating similar relations to a non-defined transaction remains. it seems that the application by the courts of Art. 414 on novation to this relationship may be assumed, which in its turn will render this transaction invalid, since the major elements of the transfer of a derivative contract to a central counterparty contradict the very concept of novation in civil legislation, as mentioned above.
Moreover, court practice, which deals with certain aspects of freedom of contract, is quite fragmented, although based in general on approaches developed by the supreme Arbitration Court of the russian Federation in the resolution of the Plenum of 14 March 2014 No. 16. 31 this resolution espouses a substantially liberal approach, orienting courts towards the presumption of the discretionary character of civil law rules. Notably, courts are called on to allow provisions of contracts which depart from legal regulations even where the law does not directly grant the parties the right to do so (p. 2 of this resolution). Meanwhile, the supreme Arbitration Court of the russian Federation noted that freedom of contract is limited by implicit boundaries, which include the substance of legal regulation (p. 3 of this resolution). this means that the discretion of the parties in formulating the terms and conditions of their contract cannot distort the sense of legal constructions which may be deduced from the law. thus, when determining the nature of the mechanism of transfer of a derivative transaction to centralized clearing, a risk exist that courts, taking into consideration p. 3 of the above mentioned resolution, will interpret an agreement between the parties to clearing and the central counterparty as an invalid transaction, which distorts the legal regime of novation.
Given the above, it would be useful to compare effective russian legislation with the fundamental argument expressed in German legal doctrine in favor of qualifying the discussed contract as an abstract novation allowed on the basis of the principle of freedom of contract. 32 Novation is discussed here precisely as an abstract transaction, which means that it remains in force even where the principal agreement, obligations under which are subject to novation, is rendered invalid, and the creditor in this relationship is exempted from the need to prove the grounds of its claim (the debtor is also deprived of an opportunity to make appropriate objections). this approach allows us to maintain the transfer of the debt to the central counterparty as valid, and to keep clearing performed by this intermediary safe from requalification. however, the idea of the abstract character of a transaction implying the transfer of a derivative contract to the central counterparty should be examined in detail because its admissibility directly affects the arguments concerning the nondefined character of the said agreement.
First of all, attention should be paid to the fact that it is the construction of an abstract transaction that would help to understand why two "mirror-like" obligations, which the central counterparty has entered into as a result of the "transfer" of a derivative transaction on it, are essentially not connected with any consideration: this is atypical for civil law due to the inadmissibility of unjust enrichment (Art. 1102 of the Civil Code of the russian Federation) and inadmissibility of gifts between commercial organizations (Art. 575(1)(4) of the Civil Code of the russian Federation). 33 Accordingly, obligational relations between the parties to clearing, providing a possibility to transfer something to the central counterparty or to demand transfer from it, could be theoretically justified as formally gratuitous only because of their abstract nature. 
Qualification of a Transaction for Transfer of Over-the-Counter Derivatives to the Central Counterparty as an Abstract Non-Defined Transaction (Sui Generis)
in light of the above, let us consider the question of whether the transfer of a transaction to the central counterparty can be qualified as an abstract non-defined transaction sui generis under russian law. the issue is about the gratuitous nature of "mirror-like" obligations of the parties to centralized clearing since these parties certainly pay the central counterparty for its services. however it seems the ground for this payment is not the contract as it is, as a result of which the original obligations of the parties to clearing are terminated, but two "mirror-like" relations which appear. this qualification, as mentioned above, could be based firstly on Art. 421 of the Civil Code of the russian Federation, as well as on p. 5 and others of the resolution of the Plenum of the supreme Arbitration Court of the russian Federation "On the Freedom of Contract and its extent." it should also be mentioned that the legislation does not directly regulate abstract obligations. so, we may try to qualify an agreement on the transfer of a derivative transaction to centralized clearing as an abstract obligational agreement.
Along with this, in respect of the abstract character of the above mentioned concepts the following should be noted. Legal doctrine defines abstract obligational agreements as not requiring evidence of the existence of grounds for the creditor's claim (the so-called causal moment) when enforcing them. Consequently, the invalidity of the grounds is irrelevant for the realization of an abstract right. if the debtor does not agree and challenges the existence of the obligation, it bears the burden of rebutting the creditor's powers. 35 it should also be realized that despite all the advantages of abstract obligations, in most legal systems they are treated with caution. in legal systems where the establishment of abstract obligations is admissible, and thus isolated performance by the debtor is admissible, this is allowed provided that strict formal requirements are met (see, e.g., § 780 of the German Civil Code 36 or the exceptions to the general english legal rules concerning the provision of consideration). some legal systems admit the conclusion of abstract agreements only in cases specified by law.
Nowadays, russian law covers these issues primarily on the doctrinal level. Court practice treats abstract obligations very cautiously, unless securities are involved.
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For instance, a well-known case may be mentioned in which the court considered the question of the so-called "parallel" abstract obligation in a contract for syndicated lending and could not make a firm conclusion as to whether such obligations are admissible under russian law. 38 parties to civil transactions of non-defined abstract transactions (including drawing a bill or independent guarantee) is the unwillingness of the parties to take a risk in concluding non-defined abstract transactions in the absence of the law's express specification.
As a result, it should be said that there is no express prohibition in russian law to concluding abstract transactions; however, the risks of such agreements being invalidated on the basis of Art. 168 of the Civil Code of the russian Federation should be borne in mind. in fact, the theory that an abstract transaction not expressly specified by law (such as a bill or an independent guarantee) cannot be created by agreement between the parties on the basis of Art. 421 of the Civil Code of the russian Federation should be recognized as reasonable. it seems that an implied prohibition is meant here, as can be deduced from Art. 1102 of the Civil Code of the russian Federation: since the concept of an abstract transaction (the content is not important) represents an exception of sorts to the general rules concerning the invalidity of transactions and the presumption of unjust enrichment in Art. 1102, the parties to the contract cannot endow it with an abstract character by their own initiative.
Attention should be paid to the fact that the above arguments concerning abstract transactions may also address the idea of qualifying the relations between parties to clearing and the central counterparty as relations of a "special, " abstract novation. it should be stressed that most russian courts and authors consider novation as a contract with consideration, the invalidity of which leads to automatic "renovation" of the principal obligation and vice versa -invalidity of the principal contract inevitably leads to invalidity of the new obligation, which has arisen on the basis of the novation.
in connection with the above, it is interesting to mention that German law uses the concept of novation in this case. this is because novation as a manner of terminating obligations is not regulated by the German Civil Code and its concept derives from § § 311-311а of the German Civil Code concerning grounds for the creation of obligations. thus, German law does not focus on the effect of the termination of obligations, but focuses on the consequences of implementing the will of the parties. it is logical that two types of novation are pointed out: causal and abstract (reference to the latter is based on the aforementioned § 780 of the German Civil Code). the effect of causal novation directly depends on the validity of the previous (original) obligation -for instance, the debtor may declare that since it did not owe any obligation (to transfer something, for example) under the previous obligation, it does not owe anything under the new claim. in abstract novation the debtor is deprived of such objections; however, the existence of this novation cannot be assumed. 39 From the point of view of German law, the novation regime does not prohibit the parties from creating two obligations when performing one.
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Palandt 2014, at 491.
Most German researchers agree that the transfer of a derivative transaction to the centralized clearing may be described by the mechanism of an abstract novation, by virtue of features stemming from the regulation of novation and abstract transactions in Germany. however, this is not necessarily the only possible way. As for open offer, it is obvious that russian legislation tries to describe it through the offer mechanism. in the case of an open offer, provided by international standards, the central counterparty automatically enters the transaction as soon as the buyer and seller agree upon its terms; if all preliminary agreements are performed, there are no contractual relations between the seller and buyer anymore. in other words, this alternative model provides that the central counterparty enters the transaction immediately.
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As mentioned, both novation and open offer give the parties a legal assurance that the central counterparty, in conducting payments, uses only those methods which correspond to the legal base. Let us consider this mechanism from the point of view of its compatibility with russian legislation.
it seems that an alternative option in the form of an open offer, which is proposed by international standards, will be quite difficult to justify from the point of view of russian legislation. this is firstly due to the fact that russian legislation does not expressly provide for such a mechanism. the common model of concluding a contract through offer and acceptance provides that the offeror forwards an offer addressed to one or several persons, which expresses the offeror's intention to be bound if the offer is accepted.
Accordingly, in the context of the transfer of a transaction to the centralized clearing, the derivative transaction should firstly give rise to a mutual obligation, then be transferred through offer and acceptance in some way or another. "Automatic" entrance of a third party cannot be seen admissible since in this case it is not clear what the initial expression of will is designed to do -to establish an obligation 40 See Jobst, supra note 31; Gergen 2015, at 67-68. 41 in particular, this concept is common for the usA along with novation. it is believed that in this case, the central counterparty may protect itself against the invalidation of the original derivative obligation and challenge the results of clearing, since it does not arise between the parties at all. Meanwhile, it is interesting that some authors tend to consider this mechanism as novation, but "immediate. or to terminate it through the "transfer". it seems that such an agreement will be interpreted by a court as a non-concluded contract, since the parties failed to reach agreement on all of the conditions, as is required by law (Art. 432 of Civil Code of the russian Federation), or as a sham transaction (Art. 170 of the Civil Code of the russian Federation), which conceals some other structure of contractual relations between the parties. thus, russian legislation does not provide for a mechanism for the immediate entrance of the counterparty in a derivative transaction between the parties to clearing. however, nothing impedes the parties from formulating an offer and acceptance after the establishment of the obligation in a derivative transaction. 42 Moreover, nothing impedes them from using this offer and acceptance to transfer the transaction to the central counterparty before the occurrence of the principal obligation, since the parties to any contract are at liberty to suspend the creation of obligations under a transaction until a certain date (Art. 190 of the Civil Code of the russian Federation) or until the fulfilment of a certain condition (Art. 157 of the Civil Code of the russian Federation).
since the offeror should be clearly determined, the following method of structuring the transfer of a transaction may be used.
1. Creation of a transaction for the transfer of derivatives to the central counterparty through an offer of the party to clearing.
An offer may be seen as a transfer of data about the primary derivative transaction to the central counterparty through the electronic system performing secondary functions (usually called an "acknowledged offeror" (anerkannter Anbieter)). 43 defining acceptance in this case presents certain difficulties. the key moment in determining acceptance is supposed to be the moment when the transaction for the transfer of a derivative to the central counterparty has legal effect, i.e., the moment when the central counterparty gives the parties access to the report on the transaction in the electronic system. 44 Accordingly, it would be logical to consider that the publication of the report is deemed as an acceptance by the central counterparty, since the acceptance has to be received by the offeror.
2. Creation of a transaction for the transfer of derivatives to the central counterparty through an offer by the central counterparty. 42 it should be remembered that the existence of the original obligation between the parties to clearing to some extent guarantees their interests -in case there is some defect of will in a derivative contract between them, it would be fair to let them challenge the relations between themselves first and not between them and the central counterparty.
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Gergen 2015, at 67-68. 44 there are many theories in German law describing how to qualify the mechanism of acceptance of the central counterparty; in particular, one theory states that the "acknowledged offeror," i.e., the administrator of the electronic system, acts as a representative or nunctius. See Gergen 2015, at 75-79. supposing that an open offer may take place in this case, the situation will proceed as follows. the offer is made by the central counterparty. it should be noted that, supposing the opposite situation (i.e., that the offer is made by the parties to clearing), it is impossible to explain how two mirror-like transactions could have been concluded independently -this is because the parties to clearing, when making this offer, do not know exactly whether they will take the position of the debtor or of the creditor in the original obligation which will be transferred to the central counterparty. this means that the content of their offers addressed to the central counterparty is not clear enough. this problem is evidently eliminated if the transfer of the transaction to the centralized clearing is possible only after "actualization" of the obligation out of the derivative transaction.
Accordingly, if the offer is made by the central counterparty, this offer can be described as a public offer: it should be accepted in accordance with Art. 438 of the Civil Code of the russian Federation.
the problem in this context is that the central counterparty technically does not possess information about all the terms and conditions of the transaction when he makes an offer (in general -these are any over-the-counter transactions of a certain type), whereas the Civil Code of the russian Federation requires an offer to contain all conditions of the future contract (Art. 435 of the Civil Code of the russian Federation). however, in the context of the Code, if the parties to clearing are treated as acceptors, the central counterparty as an offeror may consider various types of public offers in respect of over-the-counter transactions of various types. At any rate, this must lead to even more artificial standardization of derivatives, which does not always have a positive impact of the market.
Intermediate Constructions
determination of the offeror and the acceptor in the agreement for the transfer of the transaction to the centralized clearing does not answer the question of what the nature of such a contract is. thus, by examining the construction of an open offer it may be concluded that it does not determine the legal nature of the transfer of a transaction to the central counterparty in the context of russian law. it only explains a "technique" for the conclusion of some kind of agreement between the parties to a derivative and a financial intermediary. Another alternative may also be possible (apart from novation, examined above, and succession of the principal obligation (see below)): entrance of the central counterparty into the principal transaction as a classic intermediary. this option seems to explain what the central counterparty "enters into" the original transaction for at the moment of its conclusion -in this case it will look like the parties to clearing have decided to agree upon a special procedure to perform the future obligation -through the intermediary.
such constructions seem to include agency agreements, representation and possibly performance of an obligation by a third party as well (Art. 313 of the Civil Code of the russian Federation).
it should be noted that this last mechanism is of little use for several reasons. indeed, it may be supposed that the counterparty enters into the original transaction as a person who has to perform the obligation of the debtor to the creditor on the debtor's instruction. in this case, the creditor must accept the debtor's performance (Art. 313(1) of the Civil Code of the russian Federation). in the meantime, the creditor has the right to demand performance only from the debtor, but not from the central counterparty, against whom it would obtain the right to claim by means of subrogation only after actual performance to the creditor by the debtor (Art. 313 (5) of the Civil Code of the russian Federation). this does not conform to the world standards governing the transfer of a transaction to the centralized clearing. in fact, no risks of non-performance of a derivative transaction are reduced in this case, though it would explain the aforementioned "momentary" entrance of the central counterparty into a transaction.
As to the applicability of representation, it may be noted that the idea of the counterparty acting as a representative of the parties would be unlikely to work under the concept of representation, 45 since in our case it presents all the disadvantages of the mechanism of performance by a third party, described above. Nevertheless, it may be no accident that in German literature the concept of representation is often used to explain the manner in which the counterparty enters the transaction, since it is often quite difficult to fix the moment of meeting of the minds of all three parties in respect of the transfer of the transaction to the centralized clearing, separately from the original contract. the central counterparty, which deals with a number of transactions every business day, has to work according to some standard of expression of the will of the parties. some German authors say that this is done through a special electronic system as a representative of the parties.
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Putting aside the German doctrine, let us "try on" the characteristics of the representative as if he had performed a derivative transaction in the creditor's interest.
On the one hand, the idea that the central counterparty, when it enters the original derivative contract, acts in the interests of the creditor and on its instructions, if possible. this allows us to presume the existence of a relationship of representation in the meaning of the Civil Code of the russian Federation. in the meantime, when characterizing acts of the central counterparty, attention should be paid to the fact that the central counterparty does not express the will of any of the parties to clearing, which is essential in representation. Moreover, the inadmissibility of qualifying the central counterparty's actions as those of a representative is supported by a lack of the counterparty's freedom to choose the form and content of the principal's will. Besides, it is hard to imagine that the offeror itself becomes a party to the transaction if the central counterparty fails to express the offeror's will properly or exceeds his authority (this means that the concept referred to in Art. 183 of the Civil Code of the russian Federation is not applicable here).
in theory it is possible to make an assumption that the parties, when they transfer the transaction to the central counterparty, act as its representatives. however, when considering this option more deeply, it becomes clear that this assumption is wrong. in fact, if the parties to clearing acted as the central counterparty's representatives, the transaction would be made by the counterparty in respect of itself and this would contradict Art. 182(3) of the Civil Code of the russian Federation; or the transaction would be made by the party to the original contract acting as the counterparty's representative, with another party to the original contract on the transfer of a debt to a third party.
47 in this case the mechanism would look absurd, since one of the parties to clearing would act as a two-faced Janus -as an independent party to clearing and as the representative of the central counterparty. it should also be remembered that in order to apply the rules on representation, a clearly expressed transfer of authority to the central counterparty is essential and must be based on a power of attorney, the law or acts of an authorized state/local body or on the circumstances, which is impossible in this case.
As we can see, this "representation" transfer of the transaction to the central counterparty first of all entails serious risks of failure to obtain remedies from the court and, secondly, unjustifiably complicates the whole process.
Based on the above, it may be concluded that qualifying the counterparty's actions as those of a representative is impossible. this also serves as an additional argument confirming that novation may be inconvenient: as mentioned, novation requires an additional expression of will and this creates unjustifiable difficulties for the parties. Now let us consider if it is possible to qualify the central counterparty's actions as those of an agent. On the one hand, the agency contract seems quite a convenient contract model to explain the functioning of the central counterparty. the subjectmatter of the contract includes legal and actual actions of the agent for the benefit of the principal; the agent is free enough in performing its mission (see Art. 1005 of the Civil Code of the russian Federation). 47 such models may be possible since as a result of performance of a derivative obligation one party may become both a creditor and a debtor.
According to Art. 1005(1), under the agency contract one party (the agent) undertakes to perform, for consideration, legal and other actions on the other party's (the principal's) instructions, in its own name, but at the principal's expense, or in the principal's name and at its expense. the relevant rules relating to the engagement agreement (Chapter 49 of the Civil Code of the russian Federation) or the commission contract (Chapter 51 of the Civil Code of the russian Federation) apply, depending on whether the agent acts under the contract in the principal's name or in its own name, so long as these rules do not contradict the rules on agency or the essence of the agency contract (Art. 1011 of the Civil Code of the russian Federation).
Provided that the central counterparty acts as an agent and acts in its own name, the only possible applicable construction is the agency contract, modeled as a commission contract. however, this qualification is impeded by the fact that, according to many authors and courts, provisions of the Civil Code related to commissions are designed for another type of transaction: in particular, commission cannot authorize the intermediary to perform or change another person's obligation in its own name. 48, 49 therefore, the central counterparty cannot exercise someone else's right, which would happen when the initial derivative transaction is transferred onto it.
Succession Construction as the Model of Transfer of an Over-the-Counter Transaction to the Central Counterparty
thus, qualifying the termination of the obligations between the parties to clearing as a replacement of the initial obligation with an obligation where each of the parties to the contract enters into legal relations with the central counterparty, using novation, mixed not-named contracts or intermediary contracts does not have any serious grounds.
in connection with this, it may be supposed that the ground provided by Art. 4(12) of the Clearing Law more resembles a substitution of the parties to an obligation, since the very subject-matter and mode of performance of new "mirrorlike" obligations remain the same when compared to the initial obligation between the parties to clearing. in particular, some German authors use similar argumentation. 48 supporters of this point of view explain this, in particular, by the fact that if the central counterparty refuses to accept the transaction for clearing or if the contract is not concluded with the central counterparty by some other reason, qualifying the relationship between the parties as assignment allows us to conclude that the initial derivative transaction between the parties remains in force ("der ursprüngliche vertrag erneut wirkung entfalten sole"). 50 this, in its turn, allows the legal order to react to the invalidity of the principal derivative transaction. 51 this legal construction resembles the mechanism of substitution of the parties to an obligation provided by Chapter 24 of the Civil Code of the russian Federation. in order to analyze the institution of substitution of the parties to an obligation, as it applies to the replacement of the initial contract between the buyer and seller with two new contracts -between the central counterparty and the buyer and between the central counterparty and the seller, the following should be noted. reform of the provisions of the Civil Code of the russian Federation concerning substitution of persons to an obligation was designed to significantly liberalize the provisions of the Code relating to the assignment of rights and transfer of debts. As a result, these rules have become very flexible, which allows parties to transactions to use them to structure their relations with the central counterparty in accordance with the needs of each particular situation.
Firstly, according to Art. 392(3) of the Civil Code of the russian Federation, a simultaneous transfer of rights and obligations under the contract to a third party, which becomes a new party to this contract instead of the former, is now possible. the rules on assignment and on transfer of a debt accordingly apply to the transfer transaction. Along with this, it should be noted that the new debtor, which received a new obligation as a result of this debt transfer agreement, may, by virtue of this provision, retain the security interest, which existed in the original transaction, if it is provided with the agreement of all the parties. secondly, the basis for the transformation of an obligation in the assignment of an enforceable right is the change of an authorized person (the creditor). As for the rest, as a general rule, the obligation remains the same (the same debtor, the same rights to be fair, it should be said that the preservation of the effect of the transfer of a transaction to the central counterparty in the case of invalidity of this transaction is not provided, either by the iOsCO recommendations, the eMir requirements or the dodd-Frank Act. it is a different matter that the formal compensation of damages on which, as was shown above, the russian legislator focuses, in this case may be harmonized with dogmatic considerations either through an abstract transfer, or through an argument about a special rule which has priority over general provisions on the consequences of invalidity of transactions and so on. Nevertheless, as it seems, in general this matter should be resolved by analogy with recognition of the set-off to be invalid -since there was no derivative transaction, the central counterparty did not have any claims, which were terminated with the help of the clearing mechanism. and obligations). the law or the contract may, though, provide otherwise. the basic idea of transfer of a debt is also the preservation of the original obligation. All of this allows us to explain why the new "mirror-like" obligations of the central counterparty remain identical to those in the original derivative transaction. indeed, according to Art. 4(12) of the Clearing Law, in cases provided by clearing rules the party to the original contract is substituted by the central counterparty. As for the rest, the previous obligation arising out of the original contract between the parties remains the same: the same subject-matter and the same mode of performance are provided.
thirdly, Art. 338.1(1) of the Civil Code of the russian Federation provides for the possibility of assigning a future claim, which will arise in the future, including the claim under the contract, which will also be concluded in the future. Along with this, the future claim must be defined in the assignment agreement in away which allows this claim to be identified at the moment of its occurrence, or assignment to the assignee. A quite liberal approach to this identification is admissible, as already established by the practice of the supreme Arbitration Court of the russian Federation.
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Accordingly, parties to clearing may provide, in the framework agreement or in a particular agreement with the central counterparty, for the transfer to it of their rights and debts, which will arise in the future. According to Art. 22(2) of the Clearing Law, obligations allowed for clearing are secured by individual clearing security or individual and collective clearing security. it is fair to assume that individual clearing security is designed to secure not only one obligation but several different obligations of the parties to clearing, including future obligations arising out of one or several derivative transactions, as well as out of derivatives concluded in the future.
Fourthly, according to Art. 388(3) of the Civil Code of the russian Federation, a monetary claim may be transferred in spite of a contractual prohibition or restriction of the assignment, which makes the model of succession more attractive for central counterparties. indeed, it is fair to assume that, in circumvention of the contractual prohibition to transfer a monetary claim or a debt, the party to a derivative transaction may assign this claim to the central counterparty. Along with this, according to Art. 388 of the Civil Code of the russian Federation, assignment of such rights to the central counterparty cannot be challenged, either by the other party to clearing or by its creditors.
Finally, according to Art. 391(1),(2), the transfer of debt in obligations connected with the business activity of the parties is possible without the participation of the debtor: the creditor and the new debtor may conclude an agreement, as a result of which the first and second debtors will bear joint and several liability, though the parties are free to provide for subsidiary liability of the first debtor or to release it from its obligation. As it seems, a modification of this construction could be used to transfer, to the central counterparty, transactions of clients/parties to clearing who entered into a derivative transaction with the party to clearing.
